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In accordance with the Court's ruling on 26 October 2012, the Defense provides the following 
responses to the Court's questions. 

I. Is the proffered plea a lesser included offense of the charged offense or does it contain 
amendments to the specification requiring Convening Authority to be a referred offense? 

a. PFC Manning's plea is a variance under RCM 918 and is an appropriate plea by 
exceptions and substitutions. 

R.C.M. 918(a)(1) establishes that a fact-finder may return a verdict of guilty with exceptions, 
with or without substitutions. It elaborates, "[exceptions and substitutions may not be used to 
substantially change the nature of the offense or to increase the seriousness of the offense or the 
maximum punishment for it." Id. The court in US. v. Allen, 50 M.J. 84, 86 (C.A.A.F. 1999), held, 
"[a] variance between pleadings and proof exists when evidence at trial establishes the commission 
of a criminal offense by the accused, but the proof does not conform strictly with the offense 
alleged in the charge." Findings may differ from a specification when there is no prejudice to an 
accused. U.S. v. Collier, 14 M.J. 377 (CM. A. 1983). Thus, the inquiry at hand is whether the 
specifications as pled substantially change the nature of the offenses and whether that change 
prejudices PFC Manning. 

The specifications as pled do not substantially change the nature of the offenses. For 
example, the specifications employing 18 U.S.C. 793(e) have been altered to bring the 
specification outside the scope of 793(e), but would still punish PFC Manning for communicating 
information of which he had unauthorized possession. Because PFC Manning is taking 
responsibility for the same underlying conduct, the specifications as pled do not substantially 
change the nature of the 793(e) specifications. Likewise, those specifications charged under 18 
U.S.C. 641 have been amended to bring the specification outside the scope of 18 U.S.C. 641, while 
still alleging the same underlying conduct occurred. That is, both specifications allege that PFC 
Manning took property of the United States Government he was not allowed to take. Because both 
the charged and pled specifications allege the same underlying misconduct, the pled specifications 
do not substantially change the nature of the offenses. Additionally, the specifications 
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incorporating 18 U.S.C. 1030(a)(1), have also been amended to bring the specification outside the 
scope of the cited section, while still alleging the same underlying misconduct. Both the charged 
and pled specifications allege that PFC Manning communicated information he was not entitled to 
possess to someone not entitled to receive the information and, as such, the pled specifications do 
not substantially change the nature of the offenses. Because none of the pled specifications 
substantially change the nature of the charged specifications the first criteria for viewing the 
changes as a permissible variance is met. 

Accepting the pled specifications as mere variance would not prejudice PFC Manning. The 
C.M.A. set forth the test for prejudice with its holding in U.S. v. Lee % 1 M.J. 15 (C.M.A. 1975). It 
held, "the element of prejudice is assessed by a dual test: (1) has the accused been misled to the 
extent that he has been unable adequately to prepare for trial; and (2) is the accused fully protected 
against another prosecution for the same offense. " Id. at 16. 

PFC Manning has not been misled to the extent that he cannot adequately prepare for trial. 
Indeed, it was PFC Manning who has offered the pled specifications to the Court. It thus flows 
naturally that PFC Manning is both on notice of the amended specification and has an adequate 
opportunity to prepare for trial. As such, the first prong of the Lee test is satisfied. Id. Likewise, 
second prong is satisfied. If PFC Manning is found provident as to the pled specifications a 
military court would be precluded from another prosecution for the alleged misconduct and the 
second Lee factor is satisfied. Id 

Finally, the nature of the offenses is not altered by the pled specifications. Indeed, the both the 
pled and charged specifications allege the same underlying misconduct. Moreover, both prongs of 
the Lee test are satisfied and the pled specifications do not prejudice PFC Manning. Because the 
pled specifications do not substantially change the nature of the offense and do not prejudice PFC 
Manning, the exceptions and substitutions proffered are appropriate. R.C.M. 918(a)(1). As such, 
the pled specifications amount to a permissible variance. Id. 

b. The specifications to which PFC Manning has offered to plea are lesser included 
offenses of the charged specifications. 

Each of the specifications pled under Clauses 1 and 2 of Article 134 is a lesser included offense 
of the charged Article 134 Clause 3 offense. Article 79 provides that "[a]n accused may be found 
guilty of an offense necessarily included in the offense charged or of an attempt to commit either 
the offense charged or an offense necessarily included therein." 10 U.S.C. § 879. To determine 
whether an offense is "necessarily included" in a charged offense, id, the Court of Appeals for the 
Armed Forces has adopted the "'elements test " See United Slates v. Arriaga, 70 M.J. 51, 54 
(C.A.A.F. 201 1); United States v. Bonner, 70 M.J. 1, 2 (C.A.A.F. 201 1); United States v. Jones, 68 
M.J. 465, 468, 470-71 (C.A.A.F. 2010). Under the elements test, "one offense is not 'necessarily 
included' in another unless the elements of the lesser offense are a subset of the elements of the 
charged offense." United States v. Alston, 69 M.J. 214, 21 6 (C.A.A.F. 201 0) (quoting Schmuck v. 
United States, 489 U.S. 705, 716 (1989)); see Bonner, 70 M.J. at 2. 

Analysis under the elements test begins by identifying and comparing the elements of the 
charged offense and the purported LIO: 
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[0]ne compares the elements of each offense. If all of the elements of offense X are also 
elements of offense Y, then X is an LIO of Y. Offense Y is called the greater offense 
because it contains all of the elements of offense X along with one or more additional 
elements. 

Jones, 68 M.J. at 470. However, "[t]he elements test does not require that the two offenses at issue 
employ identical statutory language. Instead, the meaning of the offenses is ascertained by 
applying the 'normal principles of statutory construction. 1 " Alston, 69 M.J. at 2 1 6 (quoting Carter 
v. United States, 530 U.S. 255, 263 (2000)); see Arriaga, 70 M.J. at 54; Bonner, 70 M.J. at 2. 

Additionally, identification of the elements of the offenses under the elements test need not 
rely solely on the statutory text in the abstract, untethered to any consideration of how the offenses 
are charged in the particular case at hand. On the contrary, the Court of Appeals for the Armed 
Forces has made clear that "comparison of the statutory elements as charged in the specification is 
allowed." Arriaga, 70 M.J. at 54 (emphasis supplied): see id. at 55 ("Regardless of whether one 
looks strictly to the statutory elements or to the elements as charged, housebreaking is a [LIO] of 
burglar)' .... [T]he offense as charged in this case clearly alleges the elements of both offenses." 

(emphases supplied)); see also United States v. Nealy, 71 M.J. 73, , No. 1 1-0615, 2012 WL 

1 108134, at *7-8 & n.l (C.A.A.F. March 30, 2012) (Baker, C.J., concurring in the result) 
(explaining that, under Arriaga, the specification itself may provide notice to an accused of the 
LIOs of the charged offense(s)); Alston. 69 M.J. at 216 (examining the elements as charged in the 
specification when conducting an elements test analysis). 

Consideration of the elements of the offenses as charged is completely consistent with Jones. 
In Jones, the Court explained that the paramount concern of the elements test was ensuring that an 
accused has notice of the LIOs of which he could be convicted. See 68 M.J. at 468. The Jones 
Court made clear that the specification in any particular case could provide that notice: "[W]hat is 
general [in the statutory text of Article 1 34] is made specific through the language of a given 
specification. The charge sheet itself gives content to that general language, thus providing the 
required notice of what an accused must defend against." Id. at 472. In fact, the Government itself 
has recently acknowledged that the court can properly consider how offenses are alleged in the 
specification in making LIO determinations under the elements test. See Brief for Appellee United 
States, United States v. Nealy, 71 M.J. 73 (No. 1 1-0615), 201 1 WL 5358403, at *7-10 (C.A.A.F. 
Oct. 25, 201 1) (discussing continued vitality of the pleadings-elements test of United States v. 
Weymouth, 43 M.J. 329 (C.A.A.F. 1995), even after Jones); id. at *8 ("Jones . . . implicitly 
acknowledges reliance upon the 'pleadings-elements' test to ascertain the elements in any 
particular case "); id at *9 ("[T]hc 'elements' of any given offense cannot be based solely upon 
what Congress enacted, but must also include the specific pleading in any particular case."); id. at 
* 1 0- 1 2 (explaining how provoking speeches or gestures under Article 1 1 7 may be a LIO of 
communicating a threat under Article 134, "[depending on the [n]ature of the [allegation"). 

In the last analysis, the elements test is the approach used to determine whether one offense is 
a "subset" of another. See Schmuck, 489 U.S. at 716; Bonner, 70 M.J. at 2; Jones, 68 MJ. at 469. 
Where it is impossible to commit the greater offense without also committing the purported LIO, 
the elements test has been satisfied. See Schmuck, 489 U.S. at 719 ("To be necessarily included in 
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the greater offense the lesser must be such that it is impossible to commit the greater without first 
having committed the lesser." (quoting Giles v. United States, 144 F.2d 860, 861 (9th Cir. 1944)) 
(internal quotations omitted)); Arriaga, 70 M.J. at 55 (holding that housebreaking is a LIO of 
burglary because "it is impossible to prove a burglary- without also proving a housebreaking."). 

In each of the pled specifications, the elements are necessarily included in the elements of the 
charged specification. Indeed, the specifications as pled do nothing more than eliminate one or 
more of the elements of the charged specifications. 1 Stated another way, the specifications as pled 
do not add any elements that aren't included in the specifications as charged. For example, the 
pled specifications for the specifications charged under 18 U.S.C. 793(e) simply eliminate the 
elements that the information be related to the national defense and that PFC Manning had reason 
to believe the information could be used to the injury of the United States. The pled specification 
contains the same mens rea as the charged specification ("willfully communicate") and is aimed at 
the same misconduct. 

Likewise, the pled specifications related to those charged under 18 U.S.C. 641 merely 
eliminate elements from the charged specifications. Eliminated by the pled specification is the 
requirement for the Government to show that PFC Manning stole, purloined or knowingly 
converted information belonging to the United States Government. Rather, the Government must 
only show that PFC Manning took information relating to the United States Government for an 
unauthorized purpose, a much lower standard that is necessarily included in "steal, purloin or 
knowingly convert" It is not possible to steal, purloin or convert without also committing a taking 
for an unauthorized purpose. Thus, the pled language is necessarily included in the charged 
specification. 

Finally, the charged specifications incorporating 18 U.S.C. 1030 are comprised of all the 
elements of the pled specifications. The pled specifications simplify the elements by eliminating a 
pair of elements from the charged specification. The specification, as pled, does not require the 
Government to prove that PFC Manning obtained information by exceeding his authorized access. 
Rather, the Government must show that PFC Manning has unauthorized possession. Because it is 
not possible for one to have exceeded authorized access and have authorized possession, the 
authorized possession element in the pled specification was necessarily included in the charged 
specification. Further, the pled specification eliminates the element requiring the Government to 
prove that PFC Manning had reason to believe such information "could be used to the injury of the 
United States." 

Each element of the pled specifications is necessarily included in the elements of the charged 
specifications. Indeed, each charged specification contains all the elements of the pled 
specifications, plus additional elements. As such, each pled specification is a lesser included 
offense of the corresponding charged specification. Jones, 68 M.J. at 470. 

c. PFC Manning's pleas are not amendments requiring Convening Authority approval 



1 II is worth noting that the recent decision by the Navy-Marine Corps Court of Appeals, U.S. v. Hickerson. decided 
on 31 October 2012 (NMCAA 201 101 1) makes clear that specifications charged under Article 134(3) do not require 
proof that an incorporated Federal statute was in effect at the time of the alleged offense. 
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R.C.M. 603(d) establishes, "[cjhanges or amendments to charges or specifications other than 
minor changes may not be made over objection of the accused unless the charge or specification is 
preferred anew." Major changes are those which "add a party, offenses or substantial matter not 
fairly included in those previously preferred, or which are likely to mislead the accused as to the 
offenses charged." R.CM 603(a). 

Here, preferral anew is not required because the specifications to which PFC Manning is 
pleading guilty do not include major changes. The specifications to which PFC Manning is 
pleading do not add a party or offense. Likewise, they do not include substantial matter not fairly 
included in those charged. Because the specifications to which PFC Manning is pleading are 
lesser included offenses of those charged they necessarily include matter fairly included in the 
original charges and do not add an offense. US v. Brown. 21 M.J. 995 (A.C.M.R. 1986). Even 
assuming, arguendo, that the changes to the specifications are major changes preferral anew is not 
required. PFC Manning has offered to plead to the new specifications and, obviously, does not 
object to them. Because PFC Manning does not object to the new specifications re-preferral is not 
required. R.C.M. 603(d). 

C.A.A.F.'s ruling in US. v. Morton, 69 M.J. 12 (C.A.A.F. 2010) does not necessitate 
Convening Authority approval of the pled specifications. The court in Morton was concerned with 
the court's previously-employed "closely related" doctrine. At trial the accused pled guilty to 
forgery. Upon rejecting the accused's providence inquiry A.C.C.A. found the accused guilty of a 
"closely related offense," false official statements. In overruling A.C.C.A and rejecting the 
"closely related offense" doctrine, the court noted that nothing in the U. C.M.J, or MCM supports 
it, and held the doctrine, "is also inconsistent with more recent cases stressing the importance of 
fair notice in the context of guilty pleas and an accused's right to understand to what he is pleading 
guilty and on what basis." Id at 1 5. In Morton the accused was later found guilty of a crime that 
was not a lesser included offense of the charge to which she pled guilty. That is, a false official 
statement is not a lesser included of forgery. Morton was not on notice because the false official 
statement charge was one created by the appellate court in an effort to preserve the accused's 
guilty plea. That is not the case here. Here, the accused is voluntarily pleading guilty to a lesser 
included offense. As such, he is clearly on notice and any due process concern is abrogated. 

II. Assuming the Court accepts the proffered plea as a lesser included offense of the Charged 
offense or the Convening Authority approves amendment of the specification, what is the 
maximum punishment for each specification? 

The Defense understood the Court's previous ruling to mean that each specification pled as 
an Article 1 34 Clause 1 and 2 offense would carry the same maximum sentence as the greater 
Clause 3 offense. Given the Court's clarification that its "ruling assumed that the lesser included 
offenses under clauses 1 and 2 would include all of the elements charged except the clause 3 
statute...." the Defense renews its previous position regarding the maximum punishment for each 
specification as follows: 

A. The Maximum Punishment for the Proffered Plea to Specification 1 of 
Charge II 
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Rule for Courts-Martial (R.C.M.) 1003(c)(l )(B)(i) provides: 



For an offense not listed in Part IV of this Manual which is included in or closely 
related to an offense listed therein the maximum punishment shall be that of the 
offense listed; however, if an offense not listed is included in a listed offense, and is 
closely related to another or is equally related to two or more listed offenses, the 
maximum punishment shall be the same as the least severe of the listed offenses. 

The Defense submits the proffered specification is closely related to a violation of Article 92 
for failure to obey a regulation, AR 380-5. First, the proffered specification and a violation of AR 
380-5 have similar mens rea requirements: the proffered specification admits that PFC Manning 
acted wrongfully, and AR 380-5 punishes one who "knowingly, willfully, or negligently" discloses 
covered information, AR 380-5, para. 1 -21 (a). The conduct of wrongfully is embraced by the 
required mens rea of AR 380-5. Second, the "government information" covered within the 
proffered specification is within the definitions of "classified information" or "sensitive 
information" contained in AR 380-5. Finally, the conduct underlying the offense in the proffered 
specification is closely related to the conduct that would constitute a violation of AR 380-5: the 
disclosure of information to an unauthorized person entity. An Article 92 failure to obey a 
regulation carries a two-year maximum confinement. So too does the offense to which PFC 
Manning is offering to plead. 

Alternatively, if the pled specification is not closely related to Article 92, then the Defense 
would argue that the maximum punishment should still be confinement for two years, a 
dishonorable discharge, reduction to E-l and total forfeiture of all pay and allowances. The 
Defense would look to the Court's Ruling on 19 July 2012. In that Ruling, the Court determined 
that AR 380-5 dated 29 September 2000 (Information Security Program) establishes a custom of 
the service penalizing disclosures of classified or sensitive information. See Appellate Exhibit 
CCX1X at 2. As such, the specification here alleging disclosure of classified information violates a 
custom of the service and is accordingly punishable by two years confinement, dishonorable 
discharge, reduction to E-l and total forfeitures. 

B. The Maximum Punishment for the Proffered Plea to Specifications 2, 3, 5, 7, 

9, 10, 11, and 15. 

In Specifications 2, 3, 5, 7, 9, 10, 1 1 and 15 of Charge II, PFC Manning is charged with 
violations of Section 793(e) and Article 134. See Charge Sheet. The specifications, as pled, are 
closely related to a violation of AR 380-5. A comparison of the elements of the pled specification 
and a violation of Article 92(1) reveals that the two, indeed, are closely related. 

Comparing the elements of these two offenses, the first and second elements of the Article 
92(1) offense (existence of lawful general order or regulation and the accused's duty to obey it) are 
similar to the second element of the clause 1 and 2 Article 134 offense (conduct of the accused to 
the prejudice of good order and discipline in the armed forces and of a nature to bring discredit 
upon the armed forces). The pled specification alleges that PFC Manning having unauthorized 
possession of classified information willfully communicated that information to a person not 
entitled to receive it. That same conduct, in the manner that it is alleged by the pled specification 
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necessarily includes a violation of the duty to obey the regulation on handling classified 
information. Moreover, the conduct underlying the clause 1 and 2 Article 134 offense 
(communicating information to a person not entitled to receive it) necessarily included a breach of 
a custom of the service now set forth in a punitive regulation - AR 380-5. See Appellate Exhibit 
CCXIX at 2. As the violation of the regulation is necessarily included in the conduct underlying 
the clause 1 and 2 Article 134 offense, the duty to obey the regulation is also included in that 
conduct and the elements are closely related. 

Likewise, the third element of the Article 92(1) offense (violation of AR 380-5 by 
knowingly, willfully, or negligently disclosing classified or sensitive information to unauthorized 
persons) is necessarily included in the first element of the clause 1 and 2 Article 134 offense, 
which alleges willful communication of information to a person not entitled to receive it. As such, 
all the elements are closely related and punishment consistent with a violation of Article 92(1) is 
appropriate. That is, two years confinement, dishonorable discharge, reduction to E-l and total 
forfeitures. 

Alternatively, if the pled specifications are not closely related to Article 92, then the Defense 
would argue that the maximum punishment should still be confinement for two years, a 
dishonorable discharge, reduction to E-l and total forfeiture of all pay and allowances. This Court 
determined that AR 380-5 dated 29 September 2000 (Information Security Program) establishes a 
custom of the service penalizing disclosures of classified or sensitive information. See Appellate 
Exhibit CCXIX at 2. As such, the specifications here, alleging disclosure of classified 
information, violate a custom of the service and, accordingly, each is punishable by two years 
confinement, dishonorable discharge, reduction to E-l and total forfeitures. 

C. The Maximum Punishment for the Proffered Plea to Specifications 4, 6, 8 and 

12. 

In Specifications 4, 6, 8, and 12 of Charge II, PFC Manning is charged with violations of 
Section 641 under clause 3 of Article 134. See Charge Sheet. 

The Court previously ruled that the charged specifications incorporating Section 641 are 
closely related to an Article 121 offense. See Appellate Exhibit CCXIX. Likewise, the pled 
specifications are closely related to Article 121 of the U. C.M.J, because both the pled 
specification and Article 121 are aimed at the wrongful taking of another's property. Article 121 
punishes those who wrongfully take, obtain or withhold the property of another. Here, the pled 
specification has a similar mens rea. Under the pled specifications it is alleged that classified 
information was removed from a SCIF for an unauthorized purpose. The requirement that an 
unauthorized purpose be shown is similar to Article 121 's "wrongfully" mens rea. Indeed, a 
"wrongful" mens rea is necessarily included in the pled specification. For one to commit an act of 
an unauthorized purpose the individual must act wrongfully. That is, one may not "wrongfully" 
engage in conduct for an authorized purpose. If a purpose is authorized it cannot be wrongful. 
Thus, the mens rea requirements of both the charged and pled specifications are similar. 

Likewise, both the pled specification and Article 121 are aimed at conduct that involving 
wrongful use of another's property. Here, the pled specification alleges that PFC Manning 
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removed information that was the property of the United States Government. Like an Article 121 
offense, the pled specification is directed at the wrongful taking of another's property. Moreover, 
both require proof that the property in question was of some value. Here, the pled specifications 
allege that the property valued at $500 or less. Because the pled specification and Article 121 are 
aimed at similar conduct and contain a similar mens rea, they are closely related. As such, the pled 
specifications 4, 6, and 8 should carry the same maximum as a violation of Article 121 involving 
Government property valued at $500 or less. That is, the maximum should be one year 
confinement, a bad-conduct discharge, reduction to E- 1 and total forfeitures. Pled specification 1 2 
should carry the same maximum sentence as a violation of Article 1 2 1 involving non-military 
property valued at $500 or less; six months confinement, a bad-conduct discharge, reduction to E-l 
and total forfeitures. 

Should the Court rule that Article 121 is not a "closely-related" offense as contemplated by 
R.C.M. 1003(c)(l)(B)(i), the Defense proffers that the pled specifications are closely related to a 
violation of Article 92(1). AR 380-5 has established a custom of service in which violations of 
classified material protocol are punished. See Appellate Exhibit CCXIX. 

Comparing the elements of an Article 92(1) offense and the pled specification reveals they 
are, indeed, closely related. First, the mens rea of an Article 92(1) offense (existence of lawful 
general order or regulation and the accused's duty to obey it) is similar to the second element of 
the clause 1 and 2 Article 134 offense (conduct of the accused to the prejudice of good order and 
discipline in the armed forces and of a nature to bring discredit upon the armed forces). The pled 
specification alleges that PFC Manning removed Government information from a SCIF for.an 
unauthorized purpose. That same conduct, in the manner that it is alleged by pled specification, 
necessarily includes a violation of the duty to obey the regulation on handling classified 
information. Moreover, the conduct underlying the clause 1 and 2 Article 134 offense necessarily 
included a breach of a custom of the service now set forth in a punitive regulation - AR 380-5. 
See MCM, Part IV, para. 60.c(2)(B) ("Many customs of the service are now set forth in regulations 
of the various armed forces. Violations of these customs should be charged under Article 92 as 
violations of the regulations in which they appear if the regulation is punitive."); see also 
Appellate Exhibit LXXX at 4. As the violation of the regulation is necessarily included in the 
conduct underlying the clause 1 and 2 Article 1 34 offense, the duty to obey the regulation is also 
included in that conduct and the elements are closely related. 

Likewise, the third element of the Article 92(1) offense (violation of AR 380-5 by 
knowingly, willfully, or negligently disclosing classified or sensitive information to unauthorized 
persons) is necessarily included in the first element of the clause 1 and 2 Article 1 34 offense, 
which alleges removal of Government information for an unauthorized purpose. Because AR 380- 
5 is a general regulation it is presumed that those subject to the code have knowledge of the 
regulation. See Article 92(c)(1)(d). The pled specification alleges that PFC Manning removed 
information for an unauthorized purpose. This is akin to AR 380-5's "knowingly, willfully or 
negligently" standard. Certainly, proof that information was removed for an unauthorized purpose 
requires proof as to an individual's intent at the time of removal. If one intends to remove 
something for an unauthorized purpose, i.e. in violation of AR 380-5, the individual has done so 
knowingly. Stated another way, it is not possible to remove information for an unauthorized 
purpose without doing so "knowingly, willfully or negligently." Thus, the first element of the pled 
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specification is closely related to the mens rea requirement under AR 380-5. As such, all the 
elements are closely related and punishment consistent with a violation of Article 92(1) is 
appropriate. That is, two years confinement, dishonorable discharge, reduction to E-l and total 
forfeitures. 

In the alternative, if the pled specifications are not closely related to Article 121 or Article 
92, then the Defense would argue that the maximum punishment should still be confinement for 
two years, a dishonorable discharge, reduction to E-l and total forfeiture of all pay and allowances. 
This Court determined that AR 380-5 dated 29 September 2000 (Information Security Program) 
establishes a custom of the service penalizing inappropriate handling and transport of classified or 
sensitive information. See Appellate Exhibit CCXIX at 2. As such, the specifications here 
alleging inappropriate handling and transport of classified information violate a custom of the 
service and are each punishable by two years confinement, dishonorable discharge, reduction to E- 
1 and total forfeitures. 

D. The Maximum Punishment for the Proffered Plea to Specifications 13 and 
14. 

In Specifications 1 3 and 1 4 of Charge II, PFC Manning is charged with violations of Section 
1030(a)(1) under clause 3 of Article 134. See Charge Sheet. 

Comparing the elements of these two offenses, the first and second elements of the Article 
92(1) offense (existence of lawful general order or regulation and the accused's duty to obey it) are 
similar to the second element of the clause 1 and 2 Article 134 offense (conduct of the accused to 
the prejudice of good order and discipline in the armed forces and of a nature to bring discredit 
upon the armed forces). The pled specification alleges that PFC Manning, having unauthorized 
possession of classified information, willfully communicated that information to a person not 
entitled to receive it. That same conduct, in the manner that it is alleged by the pled specification 
necessarily includes a violation of the duty to obey the regulation on handling classified 
information. Moreover, the conduct underlying the clause 1 and 2 Article 134 offense necessarily 
included a breach of a custom of the service now set forth in a punitive regulation - AR 380-5. 
See MCM, Part IV, para. 60.c(2)(B) ("Many customs of the service are now set forth in regulations 
of the various armed forces. Violations of these customs should be charged under Article 92 as 
violations of the regulations in which they appear if the regulation is punitive."); see also 
Appellate Exhibit LXXX at 4. As the violation of the regulation is necessarily included in the 
conduct underlying the clause 1 and 2 Article 134 offense, the duty to obey the regulation is also 
included in that conduct and the elements are closely related. 

Likewise, the third element of the Article 92(1) offense (violation of AR 380-5 by 
knowingly, willfully, or negligently disclosing classified or sensitive information to unauthorized 
persons) is necessarily included in the first element of the clause 1 and 2 Article 134 offense, 
which alleges willful communication of information to a person not entitled to receive it. As such, 
all the elements are closely related and punishment consistent with a violation of Article 92( 1 ) is 
appropriate. That is, two years confinement, dishonorable discharge, reduction to E- 1 and total 
forfeitures. 
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Alternatively, if the pled specifications are not closely related to Article 92, then the Defense 
would argue that the maximum punishment should still be confinement for two years, a 
dishonorable discharge, reduction to E-l and total forfeiture of all pay and allowances. AR 380-5 
dated 29 September 2000 (Information Security Program) establishes a custom of the service 
penalizing disclosures of classified or sensitive information. See Appellate Exhibit CCXIX at 2. 
As such, the specifications here alleging disclosure of classified information violate a custom of 
the service and are each punishable by two years confinement, dishonorable discharge, reduction 
to E-l and total forfeitures. 

In summary, the Defense calculates the maximum punishment for each of the pled 
specifications to be as follows: 

Charge II, Specification 1: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 2: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 3: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 4: 1 year confinement, BCD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 5: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 6: 1 year confinement, BCD, Reduction to E-l , Total Forfeitures 
Charge II, Specification 7: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 8: 1 year confinement, BCD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 9: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 10: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 11:2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 12: 6 mos. confinement, BCD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 13:2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 14: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge II, Specification 15: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 
Charge III, Specification 5: 2 years confinement, DD, Reduction to E-l, Total Forfeitures 

Thus, Defense submits that the maximum punishment for the pled Specifications is properly 
calculated at twenty-seven and one half years (27 1/2) years or three hundred thirty (330) months 
confinement, a dishonorable discharge, reduction to E-l and total forfeitures. 




Trial Defense Counsel 
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